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Pesak, Gedolim, and Halakhah 
Class 12            Shlomo Zuckier            03.05.18  

 

1. Shlomo Zuckier and Shalom Carmy, “An Introductory Biographical Sketch of R. Aharon 

Lichtenstein,” Tradition 47:4 (2015), p. 9 

Due to his wide scholarly output and his complex and developed positions on contemporary issues, R. 

Lichtenstein is considered by many American Modern Orthodox Jews to be their gedol ha-dor, like his 

father-in-law R. Soloveitchik before him. If the Rav bestrode American Orthodoxy like a colossus, R. 

Lichtenstein has been a remote polestar, projecting his influence from a distance, as his votaries ponder his 

every word, rendered all the more precious by his unwillingness to meddle uninvited in American affairs. R. 

Lichtenstein has often been asked to present the hashkafic overview at the annual Orthodox Forum 

gathering, and at many other RCA or YU conclaves, with the justified presumption that his position carries 

authority for Modern Orthodoxy. 
 

2. Chaim Saiman, “The Market for Gedolim: A Tale of Supply and Demand,” Lehrhaus, Oct. 13, 2016 

On the whole, rabbis classified as “gedolim” are far more supportive of haredi viewpoints than of those 

associated with modern Orthodoxy. This situation begets the question “why there are so few modern 

Orthodox gedolim?” In my experience, this conversation quickly turn to a question of supply. That is, who is 

that elusive Rabbi/Dr. who has the entire Talmud, halakhic codes and commentaries at his fingertips, who 

has mastered the literature of Jewish thought and philosophy, and who is also fully conversant in cognate 

fields such as the humanities, law, and social sciences? Centrist Orthodoxy seeks a gadol who understands 

the social and intellectual currents of the time, yet exudes authenticity as he articulates our timeless tradition 

in a timely manner… 

The problem with the structure of this conversation is that it focuses almost exclusively on the supply side of 

the gadol market, while wholly neglecting the question of demand. A gadol is not a naturally occurring 

resource found amidst the shtenders of a yeshiva. Rather a gadol is a social phenomenon characteristic of a 

community whose members are willing to talk, act, speak, and conceive of themselves as being led by a 

rabbi who is not merely smart and competent on a human scale, but who, on some level, has divine 

imprimatur if not direct divine inspiration… 

it is not surprising that the fault line between liberal Orthodoxy and other segments of the community runs 

just to the left of Yeshivat Har Etzion. Though liberal by yeshiva standards, the Gush has been able to 

produce and sustain a culture of rabbinic authority and gadolhood that is structurally similar to what exists in 

the haredi world. True, it is a less authoritarian model which respects the intellectual autonomy of its 

constituents far more than in haredi circles. Moreover, there is no doubt the success of the Gush model is due 

mainly to R. Lichtenstein’s once-in-a-generation intellectual mastery of the rabbinic corpus and his 

unsurpassed personal integrity, rather than the reverence of his pedigree, charisma, or fuzzier notions of a 

spiritual aura that often accompany haredi gedolim. What made him a centrist Orthodox —as opposed to 

haredi—gadol is that he was perceived as authoritative rather than authoritarian. 

And yet, when R. Lichtenstein reached a decision or articulated a position, the entire social, moral, and 

intellectual force of the Gush, along with its subsidiary communities, and the secondary and tertiary elites, 

opinion makers, and influencers who function as part of its social sphere coalesced around the ruling and 

treated it as binding—even when individuals disagreed or wished things were otherwise. This impression, 

the sense of living under an authority, both pre-existed and outlasted any specific issue, and applied whether 

R. Lichtenstein staked out a position perceived to be on the left or on the right of the Orthodox 

consensus… 
 

3. “If there is No Da’at, How Can We Have Leadership?,” trans. Joseph Faith, accessible at 

http://www.zootorah.com/RationalistJudaism/DaatTorahLichtenstein.pdf 

What is Torah-leadership? Does it really consist of a special characteristic known as 'Da’at 

Torah’?... Talmud Yerushalmi (Brachot 5:2):  
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"...in accordance with the opinion of Rebbi. As Rebbi said 'I am shocked that they removed 

the request for 'da’at' from the Shabbat prayers. Without 'da’at' what use is prayer? Without 

'da’at', how can one make 'havdala' (in which one 'distinguishes' between shabbat and 

weekdays)?" 

In order to distinguish between one thing and another, between blue and green, between a donkey and a wild 

ass, between one man and another, a person requires 'da’at'. As long as he has not requested, and been 

granted, 'da’at', a person is not capable of making distinctions. 

In a similar fashion, 'If there is no 'da’at', how can there be leadership? In the same way that it is impossible 

to have prayer or havdala without 'da’at', so too can there be no leadership without 'da’at'. We are discussing 

a crucial ingredient, a sine qua non, a primary factor without which leadership cannot exist… 

From a normative perspective, the first question is to what extent a Jewish person is obligated to adopt the 

'Da’at Torah’ doctrine… 

This conception is innovative, inasmuch as we are not discussing the obligation of obeying gedolei Torah 

merely because of the commandment of 'Lo tasur (You shall not depart from what they tell you..)', or 

because of the commandment of 'Ve'asita ke'khol asher yorucha' (And you shall act in accordance with all 

that they teach you)', but rather due to two additional suppositions: 

1. That a person who has learnt a lot of Torah can be relied upon, and it is appropriate for him to give advice 

in all fields of life, both holy and profane equally. 

2. There is either a halachic or ethical obligation to obey the 'Da’at Torah' of a particular talmid chacham (i.e. 

one who has learnt enough Torah that he is an expert in all other areas). It may well be that these 

suppositions have some basis in the words of Chazal, however, certainly not to the extent that some like to 

present it today… 

According to the 'Da’at Torah' outlook, every Jewish person, who is a part of the Torah system, is obligated 

to absolutely obey those who stand at its helm - the gedolim. The main innovation here is that a person is not 

allowed to avoid adhering to the 'dayan' or gadol's ruling, even when he is outside of beit din… 

A superficial glance suggests that the concept of 'Da’at Torah' is based on an explicit verse in Devarim 

(17:11): 

"According to the teaching that they instruct you, and according to the ruling which they shall 

tell you, you shall act, you shall not depart from that which they tell you right or left." 

Despite this, there is almost no detailed discussion in the entire Talmud of the commandment of 'you shall 

not depart'. It would appear that it is restricted to a few limited cases, which are themselves dissimilar from 

each other in their character… 

The Gemara clarifies the laws which are contained in the verse [of lo tasur], but does not refer whatsoever 

to social, policy-related or political issues. It would appear that it did not occur to the Gemara for even one 

second that the commandment of 'you shall rise up and ascend' relates to a political issue that is currently on 

the communal agenda or to matters of legislation in parliament. 

This means that the beit din does indeed have wider authority, however this is only in issues that are 

explicitly halachic or otherwise directly Torah-related: Nidda blood, the beheading of a calf, the purification 

of a leper. That - and nothing else! Thus I would say that the attempt to widen 'Da’at Torah' to matters of a 

purely profane nature is a profound 'jump' in the process of widening the definition of 'you shall not 

depart'… 

The Rivash (Siman 61) discusses the definition of a talmid chacham, [saying]… It is not only a matter of 

extensive Torah knowledge which is necessary, but one also needs to consider other issues, such as a 

person's clarity of expression, the lack of which may bring his listeners to error. An intermediate approach 

has been suggested by R. Aharon Feldman, the Rosh Yeshiva of Ner Yisrael in Baltimore and one of the 

leaders of Charedi Jewry in America. According to him, there is indeed no halachic obligation to adhere to 

the words of rabbis and the 'Gedolei Yisrael' in non-spiritual matters. On the surface, it is even slightly 

strange that we make use of scholars who are great in Torah and halacha to find solutions to questions that 

have no relevance to halacha. 
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However, R. Aharon added, that although there is no obligation, it may well be foolish not to listen to them. 

If you believe that certain rabbanim have been granted special capabilities, and have been crowned with the 

quality of 'the secret of Hashem is granted to those who fear Him, and he makes known to them His 

covenant', would it not be utterly foolish not to take advice from them?... 

According to his approach, in the same way that in medical matters one does not go to any old doctor, but 

picks the greatest expert, so too in 'wordly matters', one should turn to the greatest possible expert… 

In summary, we can see three main approaches: 

1. 'Da’at Torah' is obligatory in every field of life, whether sacred or profane. 

2. 'Da’at Torah' is not relevant at all in material matters. 

3. 'Da’at Torah' does not obligate us on a normative level, but it is extremely worthwhile to rely on it, and 

someone who declines to do so is a fool… 

One of the most difficult questions in this field, relates to and encompasses the topic of our discussion: If 

there is no 'da’at', how can we have 'Da’at Torah'? 

To illustrate this, I will relate a story. Many years ago, I travelled to Bnei Brak to console my rabbi and 

teacher, Rav Yitzchak Hutner zt'l, in his mourning, when his wife had passed away. 

When I went to see him, I found him sitting alone. We had a private conversation, and this was conducted in 

a very open and honest fashion, from one heart to another. Rav Hutner told me that one of the talmidei 

chachamim who came to console him, tried to convince him and to 'explain' to him how his wife's passing 

was 'positive', inasmuch as she was now in the world of truth, a world which is entirely positive and other 

such nonsense… 

It is superfluous to state that saying such things is totally unsuitable. I remember that when Rav Hutner told 

me this, he raised his voice and he applied the following severe words of the Midrash to that talmid chacham 

(Vayikra Rabba 1): 

"Any talmid chacham who lacks 'da’at' is worse than a putrid animal carcass!" 

Rav Hutner added in his thunderous voice: "Did you hear this? 'Any talmid chacham who lacks 'da’at''. 

Consider this - we are not discussing an ignoramus who lacks 'da’at', but rather specifically a talmid 

chacham. A talmid chacham, who has 'filled his belly' with Talmud and the responsa literature, who is an 

expert in the 'Ketzot HaChoshen' and 'Netivot HaMishpat'. But if he lacks 'da’at', which can direct and guide 

him so that he will act with understanding towards others, and interact with them in a civil fashion, he is 

worse than a 

putrid animal carcass. 

Had I not heard these incisive comments with my own ears from my rabbi and teacher, I would be fearful of 

voicing such sentiments of my own accord. So, without getting too involved in the question of the correct 

balance between 'da’at', 'wisdom' and 'understanding', in this context it will suffice for us to note that one can 

certainly conclude from this midrashic teaching that 'da’at' is not bestowed from on high, as a free gift which 

is passed automatically into man's hands, even if he is a supreme talmid chacham. 'Da’at' does not 

necessarily accompany knowledge and analytical skill, and is not necessarily bound up with them like fire is 

with hemp fibres… 

The obvious question is: What are the qualities of this 'da’at' that we speak of, and what is its place in our 

Toraitic, existential, spiritual and moral world? It would appear that the 'da’at' of which Rav Hutner spoke is 

a combination of 'common sense', lay-logic (that some talmidei chachamim tend to disparage) together with 

a deep understanding of the situation at hand. A talmid chacham who possesses 'da’at' attempts to 

understand the person, his background and his position. To accomplish this, one needs deep psychological 

insight, together with and understanding and recognition of the developing and existing reality that the 

questioner inhabits.  

Thus one could say that the world of a true talmid chacham, when he is advising or directing a questioner in 

a certain path, stands on three things: 

a) Understanding the world and soul of the person who stands in front of him. 

b) Understanding the reality and the situation at hand. 
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c) A true and honest accounting of his own conscience, which obligates him to establish whether he is indeed 

capable of issuing guidance on a specific issuance, and whether he possesses sufficient expertise regarding 

it… 

This is my central difficulty regarding 'Da’at Torah'. In theory, I have no issue with the need for making use 

of 'Da’at Torah'. On the contrary. The question is whose 'Da’at Torah' and to what end? 

When one entered into R. Shlomo Zalman Auerbach's room, for example, even for a quarter of an hour, you 

could not leave without feeling some form of enlightenment. Indeed, were it the case that all gedolim were 

'R. Shlomo Zalmans' I would have no opposition to 'Da’at Torah'. 

R. Shlomo Zalman was very proficient at answering questions on matters he was an expert in, but at the 

same time he knew how to say 'I don't know' on matters in which he was not… 

Indeed, talmidei chachamim such as R. Shlomo Zalman are not commonly found. To our great distress, 

many of those who propound 'Da’at Torah' nowadays are lacking 'da’at' in numerous fields. 

The Sifri and the Talmud in Sanhedrin (17:A) establish that one should elect dayanim to the Sanhedrin who 

are fluent in seventy languages. The Netziv explains that mastery of numerous 'languages' grants a dayan 

exposure to various cultures and forms of wisdom. The dayan described by the Netziv is a person who is 

open, well educated, and possesses broad horizons. This stands in complete contrast to a dayan who encloses 

himself in the 'four cubits' of halacha, to the extent that he is not even fluent in Hebrew, and when he reaches 

a comment of Rashi that deals with grammatical issues, he is accustomed to skip it, and I need not say more. 

Did this dayan never learn or hear about the resolute comments of the Gra in the 'Sifra D'Tzniuta' on the 

great importance of delving into linguistics and in praise of the study of grammar? 

There are so many rabbis and halachic scholars nowadays who do not merely lack knowledge of 'seventy 

languages', or even two languages, but in actual fact they do not possess mastery of their one and only 

language! They find grammar difficult and their speech is garbled. Thus there is no theoretical issue here 

with adhering to 'Da’at Torah' but rather a concern that perhaps that 'da’at' is not real 'da’at'. 'Da’at' is not 

merely deep theoretical knowledge of Torah and proficiency at issuing halachic rulings, but rather empathy 

and sensitivity. And if these are not present, why should we rely on the 'Da’at Torah' of a person lacking 

these vital 

characteristics?... 

The Gemara in Sanhedrin (7B) teaches as follows: 

"Reish Lakish stated: One who fields an inappropriate dayan - it is as if he planted an 

idolatrous 'Asheira' tree in Israel, as it says (Devarim 16), 'Dayanim and enforcers shall you 

appoint', and this verse is juxtaposed with (ibid), 'You shall not plant any Asheira tree'… 

The term 'appropriate dayan' has several possible explanations, and one could argue that it has the same 

meaning as an 'inappropriate student', as mentioned by the sages. Nevertheless, it is clear that this term does 

not merely relate to knowledge specifically, rather it expresses the dayan's sensitivity, morality and 

humanity. 

This sensitivity should be part of the dayan's emotional make-up, at every stage. An 'appropriate dayan' is 

alert and sensitive to the defendant's plight, and adopts a responsible attitude towards him. 

An 'appropriate dayan' is one who knows how to fully understand a given situation, and as we stated earlier, 

he first examines whether he has the appropriate rational, and not mystical, tools - that will enable him to 

properly adjudicate the matter before him… 

In earlier eras, sensitivity towards others was generated naturally. The Rambam in Egypt and the Noda 

BiYehuda in Prague were known to all for their immense greatness in Torah. They 'dwelled amongst their 

people'. This was in a society and in an era in which the majority of their communities were Torah-

observant. Their 'working environment' was full of the fear of heaven, even if this was the 'fear' of 

ignoramuses. Despite their ignorance, the community members accepted the yoke of leadership of the 

Rambam and the Noda BiYehuda with joy and love, to the extent that some would add an additional phrase 

to the kaddish prayer, 'in your lives, and in your days, and in the days of our teacher and rabbi, Moshe the 

son of Maimon'. In that era, the community members understood that Hakadosh Baruch Hu had granted their 



5 

shlomozuckier@gmail.com 

rabbis 'wisdom' and common sense in addition to Torah knowledge. Indeed, the trust was mutual. Two-way. 

Besides for their greatness in Torah, these gedolim acted as communal leaders. They themselves fulfilled the 

commandment of 'and I dwell amongst my people'… 

Ironically, in the era of earlier gedolei yisrael, when their 'da’at' really was 'Da’at Torah', and their loyal flocks 

adhered to their views, 'Da’at Torah' itself had not yet become an obligatory doctrine… This has not been the 

case, however, in later generations. It is specifically in the later generations, when the concept of Da’at Torah 

has become more deeply entrenched, when many gedolim have chosen a different path, which is many ways 

the exact opposite of that which preceded it. This is not mere coincidence, and is rather a reflection of a 

fundamentally different approach, both in its social and education aspects. Many of the gedolim in our day 

advocate a distorted educational and social approach, under the framework of which talmidei chachamim 

build up tall walls around themselves, doors which are bolted shut, in order that heaven forfend nothing 

which is occurring in the outside world should penetrate, and drip into the walls of the study hall. 

This is the reality in which tremendous talmidei chachamim who are totally detached from reality are raised. 

After decades of total detachment, he is drawn out from hiding, and becomes a 'gadol', a leader and guide… 

This issue is connected, of course, to the larger question of leadership. How can a leader encourage his entire 

community to have large families, when the children are literally suffering from hunger? It is the leaders - 

not those who are led - who have brought about the situation in which children will not receive an education 

that will make it possible for them to earn an honourable living. It has reached the extent that if nothing 

changes, their grandchildren will still be knocking on our grandchildren's doors for help… 

A life of sustenance, a life of honour, is not merely a matter of 'dat' (religion), of Torah, but also of 'da’at'. 

And a talmid chacham without da’at 'is worth less than a putrid animal carcass'… 

A central aspect of the mitzva of loving God is mentioned in the Sifri (Va'etchanan 32): 

"Another interpretation: 'You shall love Hashem your Lord' - make him loved by humanity, 

like Avraham your father, in the manner of which it is said (Bereishit 12:5) 'And the soul 

which they made in Charan'. 

The job of a rabbi is to bring others to the love of Hashem. A rabbi is someone who the wider community 

reads about in the newspaper, and feels positive about. "What a wonderful person. A person who learnt 

Torah; see how beautiful his behaviour is, how exquisite his manner is. He is concerned for the weak and the 

oppressed. He takes to heart the situation of the convert, the orphan and the widow. A rabbi such as this, how 

can we not love him?" And thus Hashem's name becomes loved because of him. 

However, to my great pain and sorrow, sometimes the opposite is the case. The actions and statements of 

talmidei chachamim are publicised, and not only do they not add to the love of Hashem, but rather, heaven 

forfend, they lead to the hatred of Torah, and to utter desecration and degradation of Hashem... 

A well-known rabbi once had a one-off opportunity to conquer the entire country with the love of Hashem. 

But with his address, not only did he not increase the love of Hashem, but rather he spoke of those who sleep 

with niddot and eat rabbits and insects, and so did he increase, to our great distress, alas, hatred of Hashem 

and hatred between Jews. There are those who believe that this problem can be solved by digging in further. 

According to this way of thinking, we act in our way, and we take not the slightest interest in the 

implications of our actions on the outside world. We don't know, and we don't want to know what occurs in 

this accursed world. However, in reality this 'digging in' is fleeing from truth and from the clear requirement 

that our sages set up for us as a part of the mitzva of loving Hashem… 

To conclude, and to avoid any doubt, let us stress that the fact that we recoil from 'Da’at Torah' in its 

contemporary context, does not pose the slightest conflict with the important principle of 'emunat 

chachamim'. Indeed, 'emunat chachamim' is required; the sole remaining question is how we know both 

'what' and 'who' to believe in.  I do not concede that our relationship with gedolei Torah should be identical 

to that with great scholars of physics or chemistry. Torah is not a mere technocratic subject. The Torah is a 

Torah of life, it is 'our life and the length of our days', and in it 'we shall meditate day and night'. But 

specifically due to this conception, we must expend the greatest of efforts to remove any conflicts between 

excelling in Torah and in 'da’at', between greatness in Torah and human sensitivity. 
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4. “The Human and Social Factor in Halakha,” in Leaves of Faith, volume 1, pp. 159-188. 
The operative rule… Rabbi So-and-So is worthy of being relied on under exigent circumstances, is clearly 

predicated upon the assumption that a posek can recognize an hour of need and may strive to respond to it. 

implicit in this formulation is the concept of differential psak, the principle that divergent answers may be 

given to the identical halakhic question, depending upon attendant human and social circumstances, and it is 

this concept which holds the key to the advocacy of sensitivity of halakhic decision… 

The notion that “where there is a rabbinic will there is a halakhic way” both insults gedolei Torah, 

collectively, and, in its insouciant view of the totality of halakha, verges on the blasphemous. What we do 

expect of a posek is that he walk the extra mile – wherever, for him, it may be – harnessing knowledge and 

imagination, in an attempt to abide by his responsibility to both the Torah with which he has been entrusted 

and to his anguished fellow, whose pangs he has internalized. For insensitive pesikah is not only lamentable 

apathy or poor public policy. It is bad halakha. To the extent that kevod haberiyot (human dignity), for 

instance, permits a “violation,” be it of a d’rabbanan (rabbinic) injunction, actively, or of a d’oraitha (Torah 

law), passively, failure to act on that principle undercuts a spiritual ideal.  

 

5. “‘Mah Enosh’: Reflections on the Relation between Judaism and Humanism,” Torah u-Madda 

Journal 14 (2006-07), pp. 1-61 

The Halakhah has recognized several grounds which justify—at times, even require—the violation of its 

normal standards. These may be subsumed under two broad categories: one consists of specific elements 

that, in accordance with fairly rigorous formulae, may override certain norms; the other consists of more 

general extenuating factors, perhaps a bit amorphous in character, which allow for dispensations due to 

extraordinary circumstances… 

Of the elements subsumed under the first category, pikkuah nefesh, “the preservation of life,” is both the 

most obvious and the most comprehensive… 

The preservation of life constitutes the most obvious ground for abrogating halakhic norms, but it is by no 

means the only one. Preserving something of its quality—the maintenance of personal dignity or domestic 

peace, specifically—constitutes another. Logically enough, the dispensation provided by these factors is far 

narrower than that deriving from pikkuah. nefesh. While mortal danger suspends all but a handful of laws, 

the pre-emptive power of kevod ha-beriyyot or shalom is more limited in scope… 

Our attempt to define kevod ha-beriyyot and shalom has not arrived at a truly precise formulation… 

Precisely because these concepts are so amorphous and their application so potentially sweeping, posekim 

have generally been reluctant to resort to them as grounds for overriding halakhic norms… No doubt, in the 

modern period particularly, as organized attempts at the irresponsible manipulation of Halakhah have 

actually materialized, the urge to tone down elements that, in reckless hands, could undermine its entire 

structure has become almost irrepressible. One suspects that, in some instances, even where the primary 

basis for a decision has been kevod ha-beriyyot or shalom, a posek has preferred, wherever possible, to 

advance narrower formal or technical grounds rather than encourage the use and potential abuse of general 

dispensations. 

Nevertheless, this conservatism, however laudable in motive and intent, is not without its own dangers. 

Elements such as kevod haberiyyot and shalom are central to a Torah Weltanschauung, a fact to which their 

legitimate and limited role in suspending certain halakhic norms clearly attests. Yet the reluctance to permit 

them to play that role tends to downgrade their position… Quite apart from possible specific errors, there 

exists a potentially graver danger. The axiological centrality of kevod ha-beriyyot or shalom as the moral and 

religious basis of large tracts of Halakhah may be seriously undermined. The dispensation provided by them 

is not a mere technicality, nor is their application an exercise in legal mechanics. It is grounded in—and 

hence serves to sharpen and to heighten the awareness of—their position as fundamental Torah values… 

The first [basis for leniency in pesak] is the obvious desire and duty to employ every possible means to assist 

those in need. This obligation, rooted and expressed both in specific precepts and in the omnibus drive 

toward imitatio viarum Dei, is not confined to charity or social action. It impinges upon the process of pesak 
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as well… It is, of course, easier to be cautious and to take refuge in presumed ignorance; hence, the Rabbis’ 

statement that “the power of leniency is greater,” because, as Rashi explained, the lenient posek “relies upon 

his knowledge and is not afraid to permit while the power of those who forbid proves nothing as everyone 

can be rigorous even with respect to the licit.” But the first-rate posek, jealous as he is in guarding the 

tradition, is also driven by a sense of responsibility to his straitened respondent; and to the extent that he can 

employ scholarship to reconcile their respective interests, he feels duty-bound to do so. The obligation to 

compassionate leniency is imposed by caritas. The opportunity is provided by a pluralistic conception of 

Halakhah… 

The extent to which this dispensation is invoked will undoubtedly vary with the individual posek. As with 

kevod ha-beriyyot and shalom, terms like she‘at ha-dehak (“a moment of pressure”) or hefsed merubbeh 

(“substantial loss”) are somewhat ambiguous. Attempts have indeed been made to define the latter in fixed 

quantitative terms; but one is inclined to agree with the conclusion of the author of Har ha-Karmel that “it 

has no fixed figure whatsoever. Everything depends upon the judgment of the posek, with respect to the time 

and the period, and the person who would incur the loss. If the loss would be substantial for him, it is 

considered hefsed merubbeh.”… Confronted by a situation in which the “normal” Halakhah comes into 

conflict with a genuine human need, two posekim both working within strictly halakhic limits, may produce 

diametrically opposed decisions… Such variation is not an indictment of halakhic objectivity; nor does it 

imply that the process can be extended ad infinitum. It merely attests to the presence of an element of 

flexibility within Halakhah and to the fact that, within certain limits, this flexibility—its definition proper 

being in occasional dispute—produces varied decisions… 

 

6. “Get You Wise Men: Marshalling the Rabbinic Alumni to Meet Contemporary Halakhic 

Problems,” Leaves of Faith vol. 1, 119-134 

In virtually every area of Jewish life, the critical problem is personnel. Hora’ah is no exception, and 

therefore we might best begin by asking what type of person, generally and ideally speaking, the moreh 

hora’ah should be. With which qualities should he be endowed?... 

Every member of a bet din, even the smallest three-man tribunal, “must be endowed,” [Rambam] tells us, 

“with seven qualities, and they are the following: hokhmah, anavah, yir’ah, sin’at mamon, ahavat ha-emet, 

ahavat ha-beriyot lahen, and ba’alei shem tov.”… It should be obvious that the same qualities are equally 

requisite for the moreh hora’ah… 

To begin with the intellectual qualities, while the Rambam requires only one all-embracing endowment, 

hokhmah… we might best analyze it into at least five components. First, the posek must of course know 

Halakhah; and not only Halakhah but halakhot. He should have mastered basic texts, he must be able to 

thread his way through major collections of teshuvot, and he must have a clear idea of the historical 

development of certain institutions… The crucial point is that he must have ready access to all areas… 

Second, the posek must not only know but understand. He must be able to analyze texts and concepts in 

depth, to distinguish between controlling ideas and incidental details, the dismiss superficial resemblances, 

on the one hand, and to detect hidden similarities, on the other. And no less important, third, is the quality of 

imagination… Imagination… is certainly the motive force in the world of the process of hora’ah… Fourth, 

the posek must not only know and understand Halakhah and be able to handle it imaginatively, he must also 

be familiar with the methods and modes of hora’ah… [This] entails the knowledge… of how much weight to 

assign to conflicting claims, of how various opinions may be balanced or combined, of the scope and the 

limits of halakhic flexibility… Another element is crucial. It is not enough to know ideal principles; one 

must also know the reality to which these must be applied. I need hardly point out that, in modern times, this 

has become increasingly difficult… in a highly mobile and interdependent society, the origins and 

ramifications of a problem are not easily defined, and the posek who would grapple with it must have a clear 

sociological and historical perspective. 
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So much for hokhmah. With what other, nonintellectual, attributes must a posek be endowed?... he must, first 

of all, be a man of unflinching honesty, both personal and intellectual. Second, he must be totally committed 

to Torah and its values. Hence, he is painstakingly careful to avoid both outright error and any compromise 

with either the letter or the spirit of Halakhah. Third, the ideal posek is endowed with profane humaneness. 

Proper application of Halakhah requires genuine sympathy for people and their needs… As a person, the 

posek is, fourthly, firm – at times, even aggressive. He is aware of his awesome responsibility as a custodian 

and transmitter of mesorah, and he resists vigorously the pressures of those who would debase or destroy 

it… Nor is he overwhelmed by the latest popular fad. He has a sense of his own authority. He knows… that 

if, in one sense, he is right because he is final, in another sense, as the vehicle of the masorah, he is final 

because he is right. Finally, if the posek is staunch, he is also genuinely humble… He works, in Milton’s 

phrase, “as ever in my great Taskmaster’s eye.”  

Such, in brief, is the typological portrait of an ideal moreh hora’ah. Needless to say, even under the best of 

circumstances, we can expect no abundance of men who can significantly satisfy every criterion… one could 

cite a number of other factors, but I think I have said enough to indicate the nature of the difficulty of 

developing outstanding morei hora’ah.  

[There are also] a number of specifically current factors. One… is the problem of attracting qualified young 

talmidei hakhamim to careers that will enable them to become first-rate poskim… Secondly, halakhic 

problems have become intrinsically more difficult… Technology, urbanization, and a host of other factors 

have rendered the basic elements of our social and physical life far more complex…Most crucially, is the 

fact that the modern she’eylah  very often does not deal with an isolated phenomenon. The hallmark of a 

modern industrialized society is interdependence, in almost every sphere and at virtually every level… 

What we can least afford is to compromise our standards and relax our efforts… Genuine lomdut, in the 

fullest sense of the term, must be the sine qua non of hora’ah… And… certainly, we must have poskim who, 

without accepting its mores, are fully attuned to the realities of modern life… 

Where, practically speaking, do we, the rabbinic alumni, go from here?... As students and devotees of Torah, 

we have a responsibitliyt ot lighten the unconscionable burden currently being borne by our gedolim… Don’t 

we impose substantial drudgery, from fund-raising to administration to organizational politics, upon our 

greatest? What opportunity do we allow them simply to think – or, for that matter, to learn?... 

We should relieve our gedolim by setting up local or regional centers for hora’ah to which she’eylot from a 

given area would be referred. These centers would be staffed by men who are competent and knowledgeable, 

although not necessarily first-rate poskim of the type I have depicted… the more difficult questions, and 

these alone, would be referred to a gadol for decision… 

A second program might aid not only in applying hora’ah but in formulating it. we could assign an 

individual or a group to research a given subject – to posit its practical and theoretical problems, work up and 

organize its material, and present it in a tentative position paper upon which gedolim could then draw… 

A third program… would develop basic tools… we are woefully short on research equipment that can lend 

ready access to works of both past and present poskim, not to mention the most fundamental halakhic texts… 

If we approach our task with sufficient religious commitment, we should be able to integrate a measure of 

scholarship without stultifying imagination or inspiration.  

 

7. “Travelers and the Mitzva of Sukka,” Virtual Beit Midrash 

The intensity of a person's relationship to his sukka must parallel his relationship to his home, but need not 

exceed it. There is no obligation that a person suffer discomfort in order to live in his sukka any more than he 

would to live at home. Neither is there any demand that a person be confined to a sukka to the degree that it 

inhibits his normal activities, any more than one's movements would be limited by his connection to his 

home. 

It would seem obvious, then, that one is permitted to arrange a trip during Sukkot, even if it involves 

neglecting the mitzva of dwelling in a sukka - just as one would not refrain from going on a trip merely 

because it would involve eating, drinking, and sleeping outside his home, or outside any home… 
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However, these trips might be problematic on Sukkot for another reason. The Or Zaru'a… offers two reasons 

why one who lets blood is nevertheless obligated to fulfill the mitzva of sukka: he is not really sick, and he 

should have scheduled the bloodletting for another time. It seems from his second reason that the exemption 

of a "mitzta'er" does not apply where the source of the sickness is within the person's control (even though it 

stemmed out of a non-ideal situation). If one creates pain for oneself during the holiday, he is still obligated 

to live in the sukka, unless he is in physical danger… 

In the spirit of the Or Zaru'a and the Magen Avraham, an educational trip that could have been scheduled for 

before or after the holiday would not exempt its participants from sukka. 

However, there are three reasons why this approach would not lead us to adopt stringent conclusions in the 

case under discussion: 

1. Most Rishonim do not rule in accordance with the Or Zaru'a. 

2. Even the Or Zarua himself offered two reasons - bloodletting is not a sickness and even if it is, a scheduled 

sickness (or, we extrapolated - trip) does not create an exemption. According to the first reason, the tiyul 

might still be exempt… 

3. Most organized youth group's trips are practically difficult to schedule before or after the holiday… 

The Rama's ruling, be the rationale what it may, absolves one from sukka if it involves "excessive effort." I 

find it difficult to judge what "excessive effort" is defined as, especially for someone with a car. Tosafot 

referred to one who reaches a small village and need not search any further to find a sukka. Nowadays, when 

one can easily travel from one town to another, is there no obligation to travel to the next town to find a 

sukka? Should we exert ourselves for the mitzva of sukka any less than we would to visit friends in another 

town? Though many situations are clear-cut and it is safe to assume that the halakha directs each person to 

use discretion in determining how far he must extend himself, there does not seem to be a guideline with 

which to judge borderline cases. This makes the travelers' exemption often very hard to apply practically. 

Let us assume, though, that the exemption does apply when the closest available sukka is clearly difficult to 

reach. What about the second option - building a sukka? With regards to a group of travelers - our youth 

group tiyul scenario - building a sukka on the camping grounds becomes a live option. Is there an obligation 

on the group to build a sukka there?... 

It follows [from a lengthy discussion of this issue] that the youth group involved in an organized tiyul would 

not be obligated, even if they were able to, to build a sukka at night. As is well-known, the night is not only a 

period to rest from the day's activities. Night activities are an organic and integral aspect of the tiyul - the 

participants are precisely categorized as day AND night travelers as long as they are involved in the goals 

and activities of the tiyul. They are not, even according to the Magen Avraham, obligated to build a sukka, 

unless there is time to do so during the period between when 

the night's activities end and when they go to sleep or eat. By that time it is usually impossible realistically to 

build a sukka… 

Therefore, the halakhic conclusions that follow are: 

1. It is permitted to go on a trip during Chol Ha-mo'ed Sukkot even if it is clear that the participants will not 

be able to perform the mitzva of sukka during the tiyul. 

2. If, during the tiyul, they reach, around the normal or scheduled eating or sleeping time, a place where there 

is a sukka they are able to enter, they must eat and/or sleep there. How to define the area and the distance 

that exempts them still needs clarification. 

3. If they finish the tiyul at night and stay in a place where they are able to build a sukka, they are obligated 

to do so. To what degree they must exert themselves also demands further clarification. 

4. If the activities of the tiyul extend late enough so not enough time is left to build a sukka before sleeping 

time, they are exempt from building one… 

Up until now we spoke from a purely and exclusively halakhic vantage point. However, on a practical level 

the matter seems radically different. One should be firmly and sharply opposed - both educationally and from 

the perspective of Jewish beliefs and values - to tiyulim or activities organized in a way that involves not 

observing the mitzva of sukka. The existence of formal exemptions from positive mitzvot is not the exclusive 
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nor the only decisive way of gauging whether to perform them. We do not speak of actual evasive trickery 

(ha'arama) - itself a significant problem in halakha and belief - and this is not the forum to relate to it. Even 

not relating fully to a mitzva is problematic, even when it involves ignoring and not evading. 

A Jew must be saturated with an ambition and longing for mitzvot and not, God forbid, view them as a 

burden he is inescapably stuck with that he tries to cast off at the first opportunity. This point is at the root of 

the trait of "zerizut" (acting with enthusiasm and energy), rooted in the obligation not just to serve God, but 

to serve him with joy and exhilaration. Rabbi Eliezer's statement, "If one's prayer is a fixed obligation it is 

not a supplication," is explained by Rav Oshaya as "One whose prayer is a burden to him." Of course this has 

special meaning in its home context, relating to prayer, but the concept at its root applies to all mitzvot… 

However, the question itself, especially when asked by Israeli youth groups that stand for education in 

service of Hashem and fear of God - and that no small number of benei Torah are involved in - is 

problematic. For decades I was in the Diaspora in places where the mitzva of sukka was not considered an 

"easy mitzva," and I was never asked about using the traveler's exemption when one is far from a sukka 

during the day. Did it ever enter the mind of a business that strives to scrupulously fulfill mitzvot and, in the 

course of his business, finds himself in New York's skyscrapers, to eat his lunch in his office because there is 

no sukka in his vicinity? Did a student who views himself as rooted in Torah and fear of God and finds 

himself forced to spend a long day in a university library ever think of eating in a cafeteria because the 

campus did not have a sukka? Is it possible that in Israel, where the mitzva of sukka is both easier and more 

inclusive - a mitzva that even many that are not generally observant still relate to in one way or another - is it 

possible that here benei Torah should avoid keeping this mitzva in its fullness? 

 

8. “The Words of the Sages are both Fixed and Fruitful: On Innovation in Halakha,” in Seeking His 

Presence, p. 239-241 

I do not identify with the school of thought that claims that there is no innovation in halakha today. Of 

course, if someone wants sweeping, widespread change, he will be disappointed. But can someone read the 

response of Rabbi Moshe Feinstein with a careful eye and an honest heart and say that there is nothing novel 

or innovative there? True, as a posek, in formulating the halakha, Rav Moshe Feinstein was more open to 

changes than other poskim in our generation. But can one say that the Hazon Ish didn’t change anything?! 

The Hazon Ish had boundless self-confidence. He was prepared to change when he saw the need.  

The will is a critical factor in this field. And that will varies based on two factors. First, is the change 

desirable? There are some who think that even significant change, flexibility, and dynamism are inherently 

positive, and yet, they may balk at putting them into effect because they fear that the changes may spin out of 

control. Is this not a legitimate consideration? The problem is how to determine the criteria for whether there 

has been change, and whether such change is reasonable… 

 To some extent the answer depends on what realms you consider significant. Those who are troubled by the 

status of women and related issues probably think that little changes, and that halakha moves at a glacial 

pace. Someone who is more concerned about charity will see many innovations, including some that are 

truly wonderful… I am somewhere in the middle in terms of what is desirable, and I relate accordingly to 

what I see as the reality. I am not a revolutionary in life generally, [nor] in my approach to halakha.  
 

9. “On the Meaning and Values of the Laws of a Rapist and Seducer” [in Hebrew], Alon Shevut 

Bogrim 14, 2001, p. 241 

The world of halakha, the world of Torah, is built up magnificently, but the Sages were authorized to change 

a plank in the boat when necessary to apply halakha in a given ear… Could a situation arise in which all the 

planks that make up the boat of halakha are replaced, and its very existence would be endangered?  

One must be wary of such a result and ensure that those who seek to implement the change are deeply rooted 

in the fundamentals of Torah, suffused with Torah values and halakhic sensibilities, such that the “critical 

mass” of which the halakha is composed retains its integrity, perfect and proper. Only in places where there 

is a true need for change should we grapple in a localized way with the issues. Even so, we must not change 

the entire system nor alter its fundamental values.  


